November 19, 2010

J. Dudley Butler, Administrator

Grain Inspection, Packers and Stockyards Admirtistra
United States Department of Agriculture

1400 Independence Avenue SW, Room 1643-S
Washington, DC 20250-3604

RE: Comments on Implementation of Regulations Requunder Title IX of the Food,
Conservation and Energy Act of 2008

Dear Administrator Butler:

Thank you for this opportunity to comment on thie proposed by the Grain Inspection,
Packers and Stockyards Administration (GIPSA) unlderauthority existing within the Packers
and Stockyards Act of 1921 (P&S Act). For neabyykar the Center for Rural Affairs has
called upon the Secretary of Agriculture and thé&é¢hStates Department of Agriculture
(USDA) to promulgate rules that allow for more effee and more aggressive enforcement of
the Packers and Stockyards Act, especially Se20@(b) of the Act. We are pleased to see this
step finally taken and hopeful about the impactamily farmers and ranchers as well as small
cities and towns across rural America.

In 1997, the National Commission on Small Farmsasdsa call for a number of the livestock
market reforms that are included in this proposgel. r Chuck Hassebrook, the Executive
Director of the Center for Rural Affairs was nantdSecretary Dan Glickman as a member of
the National Commission on Small Farms and we eoaifsly supported the livestock market
reforms called for in the final report of the Conssion, entitled “A Time to Act.”

Two years later, the Center for Rural Affairs indegently petitioned Secretary Glickman to
utilize his existing authority under the Packerd &tockyards Act to write a rule that would
provide a definition for what constitutes an “unduainreasonable preference” as prohibited by
the Packers and Stockyards Act, Section 202(bgreSsry Glickman declined to act on our
petition.

Since that time the Center for Rural Affairs hamaemed one of the most outspoken voices on
the need for defining an “undue or unreasonabliepece” under the Packers and Stockyards
Act. During both the 2002 and 2008 Farm Bill delsahe Center for Rural Affairs called for the
inclusion of a livestock market competition titleat included a provision compelling the
Secretary of Agriculture to write rules definingddlundue or unreasonable preference” under
the Packers and Stockyards Act. In 2008 thosetsfieere rewarded when just such a provision
was included in the Food, Conservation and EnergyofA2008 (2008 Farm Bill).

The current rule proposed by GIPSA and Secretdsa¥k is a direct result of that provision. In
fact, the proposed rule encompasses both sectiah drid section 1106 of the 2008 Farm Bill
and includes a definition for “undue and unreastmpleference” along with several other



provisions also called for in the 2008 Farm Biktlseek to address concerns raised by family
farmers and ranchers across the country aboutrc@rnactices in sheep, cattle, hog and poultry
markets.

The proposed rule is issued in accordance witte Ktlof the 2008 Farm Bill and the authorities
granted to the Secretary of Agriculture and the BSMDder the P&S Act. The result of this
rulemaking process is an historic reform that gikatly benefit family farmers and ranchers for
years to come. The Center for Rural Affairs supptire finalization and implementation of this
proposed rule. We offer the following commentassist in improving the proposed rule and in
preparation for final implementation.

Undue and Unreasonable Preference

The Packers and Stockyards Act specifically pragiprice discrimination by meatpackers
against smaller volume, family farm and ranch lieek producers. Specifically, Section 202(a)
of the P&S Act prohibits&n unfair, unjustly discriminatory, or deceptiveaptice.” Section
202(b) of the Act makes it unlawful for packers'toake or give any undue or unreasonable
preference of advantage to any particular persotooality in any respect whatsoever.”

For example, meatpackers routinely pay five orcgmts more per pound, more in some cases, in
purely volume-based premiums to the largest hoduwers simply because they are large. Six
cents may not sound like much of a discount butafoindependent family farmer with 150

sows in a farrow-to-finish operation, it amountsb&®,000* less annually for marketing hogs of
the same quality, simply because they markets feawgs 150 sows, 3,600 butcher hogs
marketed annually at an average live weight of B0, and 936,000 Ibs. total resulting in an
annual discount of $56,160].

That is precisely the kind of price discriminatithrat this rule needs to put an end to. That's
what the Center for Rural Affairs set out to accbsipwhen we worked so diligently to urge
Congress to include the “unreasonable preferendefmaking provision in the 2008 Farm Bill.
Independent producers have had increasing masgkeand foisted on them as increasing vertical
integration and captive supplies have turned th@mresidual suppliers receiving

discriminatory prices for their livestock.

USDA's draft rule is not perfect. But it is the maggressive livestock market reform to come
out of Washington since the passage of the Paeker$Stockyards Act itself. It is a strong rule.
It should be strengthened, not weakened, and ingiéd post-haste.

To strengthen the rule, USDA should first do thiéofeing — revise the rule to simply, clearly
and unequivocally, disallow purely volume-basedprens. Opponents of USDA’s GIPSA rule
speak often about “value-based marketing.” Buspde the current practices and behaviors by
large meatpacking corporation, “value-based” isthetsame thing as “volume-based,” and
GIPSA would do well to make that point as cleadypassible.



Moreover, the sections of the proposed rules reggndhat constitutes and “unreasonable
preference” under the Act focus excessively ornttneat of large-volume livestock producers in
relation to “groups of producers” at the expensmdividual, smaller-volume producers.

Lastly, the proposed rule should be revised touseremiums that are based on nebulous, so-
called “operational efficiencies” that packers glaccur within the confines of the packing

plant itself versus real and verifiable differengefransactional costs related to procuring and
handling livestock outside the plant door.

Rural America has witnessed a precipitous dechrtbe number of ranches and farms with
livestock over the last 30 years. In 1980 theresvawver 1.3 million ranches and farms with
cattle across the country. Today, fewer than@3Dare still in operation. In 1980 there were
over 666,000 hog farms but according to the laddA$logs and Pigs Repott/EDA NASS
Quarterly Hogs and Pigs Report — September 2814t number has declined by approximately
90% to fewer than 67,000.

For the first time ever, the 2008 Farm Bill incldde Livestock title so that the integrity of the
livestock and poultry market might be better restipand the exodus of farmers and ranchers
from livestock production halted or at least drapaly slowed. The 2008 Farm Bill included
several specific directives for USDA and GIPSA utthg a directive to “promulgate regulations
with respect to the Packers and Stockyards Acstabdéish criteria that the Secretary will
consider in determining ... whether an undue or wsueable preference or advantage occurred
in violation of the act.”

The proposed GIPSA rule is an appropriate resptnge call for regulatory action within the
2008 Farm Bill and follows both the authority t@prulgate these rules that exists within the
P&S Act as well as the intent of Congress in wgtboth of those laws. The Center for Rural
Affairs supports the proposed rule and recommetsdsdioption as a final rule as soon as is
practicable.

Competitive Injury

The P&S Act grants the Secretary the authority tibewules to enforce the Act. This authority
has existed since 1921, when the Act was first niaddaw. In the proposed rule, GIPSA has
included additional regulatory modifications untleat existing authority extending from the
P&S Act. These additions are also consistent thighintent of Congress in the 2008 Farm Bill
and are well within the scope of the Secretaryisterg authority under the Packers and
Stockyards Act.

The proposed rule clarifies a number of definitiohgerms within the P&S Act. Arguably, the
definition for “undue or unreasonable preferenaad the clarification of the application of
“competitive injury” and “harm to competition” arysles in Section 202 cases are the heart of the
matter in the proposed rule.

USDA has long argued that a violation of sectioB(2) or (b) can be proven without proof of
predatory intent, competitive injury or likelihoad injury to competition. The agency has not



been alone in that argument, the Center for Ruffais and a large number of other farm and
rural organizations have long argued the same.

The courts, however, have struggled and stumbl&cgther or not a “competitive injury”
standard should be necessary to establish a wplafiSection 202 of the P&S Act.

The proposed rule clarifies Section 202 of the P&Eby offering additional language clearly
stating that producers are required to prove memegyof the multiple prohibited actions by a
packer in order to prove their grievance that dation of the P&S Act has occurred. Farmers
and ranchers will no longer be compelled to prdna tliamage done to them by a packer
damages competition across the entire livestodosec

In the absence of the interpretation establisheéderproposed rule, in order to obtain corrective
action by packers who violate Section 202 of theSR¥t must demonstrate how the actions by
which they were wronged have damaged competitimutihout the entire sector. This is an
enormous burden of proof, which is simply not sabsated by a plain reading of the Act and
allows packers and processors to bully farmersranchers whenever it suits them to do so.
Wronged producers should have access to judiaiaéss arising solely from the wrongful
treatment. This proposed rule correctly adopts sustandard.

Justification for differential pricing or terms... re quired business information

The proposed rule establishes in Section 201.94n@) “A packer, swine contractor or live
poultry dealer must maintain written records thatvple justification for differential pricing or
any deviation from standard price or contract teoffisred to poultry growers, swine production
contract growers or livestock producers.” The @efdr Rural Affairs strongly supports this
provision.

Justification of differential pricing is not an anes burden to place on packers and processors.
Packers and processors should maintain recordsyphvajor transactional business decisions,
like differential pricing or terms, are made, jastany business operating with integrity would
do.

Moreover, arbitrary and capricious punishments theté to farmers and ranchers have resulted
from simple expressions of free speech, includheyiag contract terms with other producers or
speaking out about market abuses by packers. Eemihave good reason to want the Packers
and Stockyards Administration to ensure that difféial pricing and terms are legitimate
business decisions, and not punitive.

However, reasonable justification for differentmaicing or terms should not include so-called
“operational efficiencies” that occur within theesption of the plant (beyond the point where
slaughter begins... beyond the “knock-box,” as iteyerThe internal plant operations should not
be allowed as justification for volume-based premswand they should never be allowed as any
kind of justification for any action by packersmocessors unless they are willing to keep
records adequate for demonstrating to regulatatasducers that these internal plant
efficiencies are real and verifiable. Any declematby a packer or processor that records about



such internal plant operations are proprietaryriess information should preclude those records
or anything emanating from them from being used psstification for differential pricing or
terms.

The proposed rule defines and prohibits volume-basiee discrimination, and rightly so.
Rewarding high-volume producers — or punishing lewaume producers — drives smaller-scale
producers out of business. The proposed rule agésethis concern by prohibiting such price
discrimination unless it is based on legitimatdeddnces such as quality or timeliness.
Enforcement of this crucial element of the ruleelegs on the requirement that packers and
processors keep records that provide justificaorifferential pricing or terms.

Offering information to farmers, ranchers, regulatand other packers for reasonable review
allows all parties to ascertain the validity angitienacy of the packers’ and processors’ pricing
strategies, especially in the absence of a lessecrated, less integrated and more competitive
market place.

Producers, processors and retailers could mairtaords in a manner of their choosing as long
as the information is available and transferrabla standardized format in the event of an audit
by USDA. The data collected are merely businessrds that any other business would likely
track, and, therefore, should not be consideredomsefor any party.

Packer-to-Packer Sales

The proposed rule prohibits direct livestock sélesveen packers. The Center for Rural Affairs
vehemently supports this administrative revisiothinP&S Act regulations. While packers
could still sell to individuals, dealers or othenyers, the rules do not ban packers from owning
their own livestock, unfortunately. The Center Rural Affairs believes that the P&S Act
should prohibit packer ownership and custom feediniyestock. In matter of fact, the Act was
interpreted as prohibiting packer ownership andarudeeding of livestock from the inception
of the law in 1921 until 1973, when USDA reversedttiong-held interpretation.

The Center for Rural Affairs supports the propogeghibition of packer-to-packer transactions.
We also recommend that the provision be strengthbgerohibiting packers from owning their
own livestock for more than 7 days prior to slaeglir engaging in custom feeding operations.

When nearly half the publicly reported transactionthe weekly hog trade are packer-to-packer
sales, the potential for manipulation becomes sevhr fact, we know that such manipulation
exists today. While USDA has made it clear thay tthe not believe that packer-to-packer sales
are always intentionally price-manipulative, theégmial for such manipulation is extreme. To
allow for legitimate need of packer-to-packer tast®ons (e.g. plant shut-downs resulting in
purchased livestock needing to be transferred dohen facility, natural disasters, disease
outbreaks, etc.), waivers for emergency sales doellshade available to allow for orderly
movement of livestock that have already been pweth#hrough the system. This is reasonable.

However, more commonly, a plant will recognize dgrthe day that workflow issues, stoppages
or other matters have slowed the shift causingethebe a small excess of hogs, cattle or sheep



as the end of the shift nears. Likewise, shortagesoccur as well when a shift operates above
predicted capacity or perhaps when delivery ofdiwek is delayed. In some circumstances,
especially for smaller packing plants, these sibmstcan be alleviated by either delivering a
small number of livestock to another plant or divey scheduled delivery of incoming livestock
to other plants. These are not unreasonable taoss,per se But they should not be regular
occurrences either.

The Center for Rural Affairs recommends that tHe be revised allowing for small lots of
livestock (e.g. one or two potloads of cattle og$)ato be traded (and reported) in packer-to-
packer fashion to alleviate any concerns small @eckave about managing their supply of
livestock and for plant productivity issues in larglants. We would suggest that no more than
400 hogs or 200 cattle should ever be sold by aeypacker in packer-to-packer transactions in
any given week. Further, no packer should be @&tbt sell more than 600 hogs or 300 cattle
in packer-to-packer transactions in any given month

We also support the suggestion that other orgaoimhave mentioned, namely, that the
exemptions for small packers that exists undentaedatory price reporting statute be extended
to this prohibition on packer-to-packer livestocknisactions. We believe that the revision
mentioned in the immediately preceding paragraghlistter solution, however.

Contracting Agreements

The proposed rule dramatically improves USDA's iptb enhance contract grower protection.
The Center for Rural Affairs supports these pravrisi Specifically, we believe that no contract
will ever be ultimately fair to farmers if the paak and processors do not disclose all contract
terms to all parties. We also believe that retatiacontract termination, price reduction,
providing substandard stock or feed, or denialpartunity to remedy problems should be no
less a violation of the P&S Act, no less “unjustigcriminatory” and perhaps no less of an
“undue or unreasonable preference [or] disadvahthga many of the actions described earlier
when discussing hog and cattle markets.

It is a simple courtesy and a prudent businesdipeato provide someone entering into a
contract the right to discuss the contract withrttaavyer, financial advisor, family members or
other confidants. Packer-producer contracts oughetwritten in plain language. The common
practice of creating intentionally-misleading amhftising contracts should end now.

The Center for Rural Affairs supports the provisioihe rule that prohibits livestock and

poultry integrators from requiring growers to maduipment changes if their existing
equipment is in good working order, unless the camyprovides adequate compensation to the
grower.

We also support new requirements in that rule phatiect the substantial investments growers
are required to make by their poultry companied,tarmake sure they are not forced into
making unwise investments, or retaliated againshé doing so. We support the provision
requiring poultry contracts be long enough in teéonallow growers to recoup at least 80 percent
of the cost of their investments. Farmers beatitims share of the capital investment necessary



to produce livestock and poultry. It's unfair ttoav packers, processors and integrators to pull
the rug out from under them before they have reedubat investment, leaving them with
nothing but debt and a highly specialized facility.

Lastly, contract producers should be allowed thia@gs to review and cancel production
contracts.

Conclusion

The Center for Rural Affairs urges Secretary Vilsaod Administrator Butler to strengthen the
proposed rule in areas where they have receiveabstine suggested revisions and make the
proposed rule a final rule and move toward impletaigon post-haste.

Overseeing America's livestock markets is one efrtiost thankless of jobs. However, family
farmers and ranchers have learned that the abséfeadership in this role leaves governance to
those who pursue power for their own narrow endas tive common good.

In the end, it comes down to this. In a nation wehaackers and processors own or control all of
the livestock, from birth to slaughter, what negthiere of farmers and ranchers? And what hope
have we for revitalizing family farming, ranchingdarural communities, if we have no hope of
revitalizing family farm and ranch livestock prodion? What hope, if we cannot breathe life

and competition back into our livestock markets?

My father always told me, “Say what you mean, ammwhat you say.” If we hope to create
solutions to some of the challenges that familynkens, ranchers and rural communities face,
then we should all support this proposed rule &edivestock market reforms contained
therein... in other words, we should mean what we say

Progress comes when people of hope and visionquoat gleas on the table of governance.
Secretary Vilsack and Administrator Butler have ayicked up a good idea and carried it
forward. We urge them to have the hope and vigidake the final step.

Thank you for the opportunity to comment on thipartant matter. The Center for Rural
Affairs looks forward to answering any further qu@ss that may arise and will be happy to help
as needed with the revisions and implementationga® of this proposed rule.

Sincerely,

John Crabtree

Center for Rural Affairs
Box 136

Lyons NE 68038-0136
402.687.2100
johnc@cfra.org




